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Lult s Hul nh Trung Hil u (Céng ty Iul t Hasslaws)

(TBKTSG Online) - LTS: 16 Iul t quan trl ng dang di0 ¢ Phong Thi0 ng mii va Céng nghil p
Vil t Nam (VCCI) ....

Bai viltdiliday cla lult s Hul nh Trung Hilu nhim gép y mit s1 vindl vi Lult Doanh
nghilpvalLultbiufl.

Gilm vin dilu I0 céng ty TNHH do thanh vién khéng gop d0 vin dilu IO

Theo ngh dinh 102, vin dilu I0 cOa cong ty TNHH hai thanh vién tr0 Ién (TNHH 2) Ia t0 ng gia
tr0 cac phln vl n gop do cac thanh vién da gép hollc cam k't gép trong mit thdi hin cO thO (01
da 36 thang) va da dilc ghi vao Bidu I0 cong ty.

Tr00ng hOp qua thOi hOn trén ma c6 thanh vién chla gop va da dilc x0 ly mdt trong ba cach
di0c quy dinhtli kholn 5, dilu 18, nghll dinh 102 ma sU vl n thOc gép vin thlp hin so vii
tOng sU viln cam kOt gop, ¢ quan dang ky kinh doanh sil dang ky s viln da gép la vin dilu IO
cla cbng ty khi thd ¢ hil n th0 t0 ¢ dang ky thay diii thanh vién cla cong ty.
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Theo quy dil nh nay, villc dang ky thay dli thanh vién (chim dit t0 cach thanh vién do hoan

toan khéng gop) si kém ludn vilc ghi gilm vin didu I0 (khoOn 8, dilu 18,nghl d0nh 102) nhi ng
khéng bao gi m tri0ng hUp ghi gidm vl n gbp do c6 thanh vién céng ty khéng gop di (gép mOt
phin). N6i cach khac phap lult khdng cho phép thD t0c dang ky gilm vin didu I0 tric tiDp cla
TNHH 2 trong tri0ng hi p thanh vién khong gép di vin.

Xét bin chit, vin diDu l0 c6 hai chlc nang la: phic vO holt ddng kinh doanh clla doanh nghill p
(DN) va la phdOng tiln d0m b0 o cho chl nO (ngan hang, dii tac kinh doanh ...). Trong dé chc
nang thi hai la quan tring nhot.

ChO nO chO bi0t d0n DN théng qua thic t0 hoOt dUng (khD nang tai chinh, dilu t0 thOc) chl
khong ai di tim hiDu céng ty cé bao nhiéu vin dilu 10 va tinh trdng gép vOn nhi thD nao. VOn
difu 10 trong tr00ng hOp nay thi ¢ chit chl mang y nghta t00 ng trdng cho quy mo6 holt dlng
trong giai doln ddu mii thanh I0p.

B0 phic vl holt ddng kinh doanh, DN khéong nhit thilt chd dla vao nguin vin tl c6 ma co thl
tim ki0 m théng qua cac ngull n khac nhi: vO n vay, phat hanh trai phidu .... CO cOu v n tuy tinh
hinh thO ¢ t0 sO di0u chOnh cho phu hip.

Trénthdc tl, can can gilavintl co (vin dilu I0) va vO n bén ngoai thiIng cb sl chénh I0ch
khalonvacéitvin (vin t0 cd) khdng dl ng nghta vi DN s khéng phat huy di0c hilu qu
hot ding kinh doanh cla minh.

VOn dl quan tring nhitla sO d0ng diing v n sao cho hilu qul. VOinhilu ngdOi ¢ v n nhilu
hay it d6i khi chl la phO0ng ti0n ban d0u va lam an t0t con ph thul ¢ vao nhidu ylu t0 khac
trong d6 c6 mic tiéu, kO holch, chiln I00c c0 th da dic DN xay ding, t0 chic thdc hiln nhi
thO nao.

V0Oiy nghia do, theo chung téi d0 d0m b0 o hoOt dl ng DN thi nha n00c khéng nén can thil p vao
quy dinh tang giim vn cla DN ma chl cOntlo cl chl giam sat hilu qul trong gili hOn vl n
ma DN phii cé. VOOt qua nglOng nay du tang (c6 viln d0) hay gilm (qua mOc ...) du b0 xem
c6 nguy cl lam Onh hO0ng ddn quan hd kinh t0 gida DN vl i cac bén khac va nén c6 chl tai x0
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ly phu hi p.

LuCt DN hiln nay thilu hOn cO chd ding b0 t0o hanh lang phép ly giam sat quy dinh vOn dilu
I0 DN. Phap lul't cho tang v n dilu I0 nhO ng khéng c6 cl chi ki m soat hlu hilu, d0n d n tinh
trdng vin 0o tran lan. MOt DN c6 thO tang v n nhilu I0n ma khéng bl kiD m soat bli quy di nh
hoan thanh nghta vO gép vin cla cac l0n dang ky (gop vl n ca) trl 0 c khi tang, v.v...

Cho gilm vOn dilu I0 nhOng c6 sU phéan bilt gila cac loli hinh DN khdng xem xét trén bl n chit
phap ly cla cac lodi hinh DN - cong ty dlivin (vidd:cbngty cO phln sau 3 nam ma cac cl
dong khéng gop dl thi cho phép DN dilc dang ky gilm s vl n da dang ky mua bl ng v n thic
gép — VOndiu o).

Dilu nay t0 o nén nhi ng khé khan nhit d0 nh cho DN trong qua trinh holt d0ng, vé tinh cO vi
cho hanh vi lach lul't c0a DN.

TO 10 viln gép 49% cla nha dlu t0 ni0c ngoai: quy dinh khéng hilu qul.

Tr00c day, theo diim a, kholln 3, dilu 9, nghU dinh 139 hI0ng din Lult Doanh nghilp, nha
dlu t0 nOOc ngoai, khi thanh I0p DN I0n d0u ma bén ni0c¢ ngoai chilm di0i 49% vin didu 10 thi
nha dlu t0 chO cn dang ky thanh I0p DN nhi dang ky thanh I0p DN trong n00c. MO c du day la
quy dinh dd0c cho la rdt tion b0 nh ng sau khi d00c ban hanh, né chla bao gil di0c dem ra
ap ding vi quy dinh nay bl cho la trdi viii khoOn 1, dilu 50, LuOtB0u t0 (trai vOivan bln co
gia tr0 phap ly cao hiin), t0c la trong miitri0ng hi'p, nha ddu t0 phiicoé di an diu tl vathic
hidn thd t0c dlu t0 theo quy dinh cla LudtBOu t0.

Theo dim b, kholn 4, dilu 12, nghD d0nh 102 (thay thD ngh0 dlnh 139). Trd0ng hOp DN co
dili49% vin difu 0 la sO hOu clanha diutl n00c ngoai (DN di i 49) thanh I0p holc tham
gia thanh 10p DN m0i thi DN d00c ap dilng cac quy dilnh cla Lult Doanh nghilp vOicung Ou
dai nh0 DN trong n00c. Tuy nhién khi tril n khai thO ¢ t0, quy d0 nh nay tilp t0c b0 xem la trai
khon 1, dilu 50 LuCt BOu t0 vi tri0ng hOp nha d0u t0 nO0c ngoai l0n dlu thanh I0p DN (d0Cc
xem nhi dJ an diutl) cung vli DN di0i 49 thi nha d0u t0 nO0c ngoai viln phii bl rang bullc
bliquy dinhtréncla LultBoutl.
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NOu ap ding quy dinh Ou tién cla nghD dinh 102 thi tuy la quy dinh cé I0i cho DN di0i 49
nhOng b0 xem la khéng phu hi p nguyén t0c ap ding van bl n quy phim phap lult c6 gia trl
phap ly cao hin. N6i chung vl mit ly ludn la khéng On. Trén thO ¢ t0 cac cl quan nha nic vl n
theo “I0i mon” xem nha dlu t0 nO0c ngodi I0n dlu dlu t0 thOc hiln thd t0c theo Lult BOu tl 1a
cOn thilt va khéng cé s khac bil't trong cac tri0ng hi p.

Theo chung t6i dI d0a quy dil nh nay vao cull ¢ sl ng thi nén xem I0i chinh cac quy dinh cla
Ludt B0u t0 trong d6 c6 quy dinh vl nha diiu td nO0c ngoai lln diu dlu td t0i Viot Nam, tiéu chi
vl nha dilu t0 nO0c ngoai, doanh nghilp ¢6 viln dlu t0 n00c ngoai nén di0c¢ xay ding I0i, xem
xét trong t0 ng thd cac cam kit WTO cla Vilt Nam d&, dang va s thOc thi, gdn vli cAc nguyén
t0c dii x0 binh ding gila cac chi thd kinh doanh theo quy dinh hiln hanh.

MOt sU kil n ngh(

Theo chung téi, dli vOi vil ¢ ra soat Lult Doanh nghillp, Lult BOu t0 I0n nay, cac ¢l quan chic
nang cl n nghién clu, t0ng kOt thO ¢ ti0 n, x&y d0 ng tiéu chi chung, thOng nhit dli vOi cac quy
dinh d00c cho la cé tinh mii, thOc tiln,... lam c0 sO sOa dli cung luc cac quy dinh lién quan,
tranh tinh tr0 ng ban hanh van b n nhi ng khéng thd ap ding di 0 c vi chl ng chéo, mau thuln ...
lam Onh hDOng d0n cac quy dinh ¢é I0i cho méi trilng dlu t0.

VO lau dai, nha nd0c nén xem hollt ding dlu t0 kinh doanh la mOt (d0utl - A0 xuOtbO vOn, vi
mOc tiéu I0i nhul n 1a mOt trong nh ng mO ¢ xich trong hoO't dl ng kinh doanh néi chung ) va dla
vao quy dl nh thO ng nhOt trong mit d0 o luldt ghi nhn cac viln d0: chinh sach chung vl d0u t0,
kinh doanh, th0 t0c phap ly, quin ly nha niUc, ... nhO'm trach quy dinh riéng 10, r0i rdc do mOi
dio lult didu chlnh nhD hiln nay.

Ngoai ra, nha ndc cling cOn ¢é cl chl hai hoa gilla quy dl nh gép v n, kil m soat vil ¢ gop vin
va quyl n t0 do kinh doanh clla doanh nghill p theo hDng Ou tién I0y khuyO n khich hodt d0ng
diu t0, kinh doanh c0a DN lam ¢ s xay di ng cac quy dl nh phap ly.

( Ngul n http://www.thesaigontimes.vn )
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